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purpose of carrying on an unre1ated trade or bu51ness'as def1ned 1n sect1on
513. In determining the existence or non xistence of-such ‘primary ‘purpose, : -
all the circumstances must ba consideredl ncludtng the size =~ extent of ’
activities which are in furtherance‘of”on or. more exemptir

wWhile you are organizaed on a nonproftt basts onprof1t'1s not .the same as .
exempt. The fact that you do not make' a' profl:wis not the contro]11ng factor.
See_United States v. La Societe Erangaise de Bien, Mut., 162 F. 2d 243 (9th
Cir. 1945), cert. denied 327 U.S. 793 (1946); Hassett v. Associated Hospital
Service Corporation, 125 F, 2d 611 (1st Cir:: 1942(, cert. denied 316 U.S. 872
(1942); Baltimore Health and Welfare Fund yé_ggmm_gg_gngg, 69 T. C 554
(1978); and B. S. W. Group, Inc,’ V, ngmj§§1on§ 352 (1978) ol

In Batter Business Bureau v, un_tgg;§191§§ 326 U s 279—483 (1945), the
court held that the existence of a single non—exempt purpose, if substantial
in nature, will destroy exemption under' section 501(c)(3) regardless of the

number or impGrtance of truly exempt purposes.' ' ;x
In Scripture Press Foundation v. Uni tates, 61-1, USTC 9195, the court was

asked to consider whether the activities of a certain publishing company were
primarily educational and charitable rather than business activities with a
commercial purpose. Tha organization sold its pul.lications at a price above
their actual cost, or at a price that included a markup which established a
profit. The court indicated in this case that tne existence of profits gives

some evidence that a business purpose rather than an educational purpose is
primary.




In B.S.W. Gcoup V., Ccmm1sswoner, 70 T.C. 532 359 . (1978), the court he]d that
an organization that provided management: and consu1t1ng services to nonprofit
organizations at fees set to cover costs: and yield & 10.8 percent. prof1t was
- not organized and operated excluswvely; or: charitable and. educat1ona1
purposes. Furnishing the services'a *cogt -ﬁabove ‘cost :lacked the" donat1ve
element to be considered charitable court’ a]so stated that the presence

of substantial profits consti.utesféV{dence hat an organ1zatlon 1s operating
for a commercial rather ‘than exc]us‘ '

v

Revenua Ru11ng 72- 369 pub11shed in Cumulativé‘Bu116t1n 1972—2 on page 245
m

held that an organization formed” to,prov
at cost te unrelated exempt organizat
section 501(c)(3) of the Code._” 5

ger1a1 and consultxng services
t qualey for exempt1on under

While you orwg1na11y descr1bed your act1v1ties as prQV1dxng care and
assistance to-foster children, your actua1 act1th1es are those of a
sub—-contractor, in'which, you provide services , on a regular bas1s for a

fee. Your activities are not excluslva1y w1th1n the 1ntendment of the Code.
Revenue Ruling 72-369 §_EEA 4

1

As in Scripture Press Foundation and B.S ,w G' P, your organization s. fees are
based on cost with a “"mark-up”. Though you y ot be maktng a substantial

profit, the fact that your services ara not uelc. cost is significatory of a
trade or business.

An organization is not exempt merely beca..> 1t S cperat1ona are not conducted
for the purpose of producing a profit. To satisfy the ' ‘operational test" the
organizations' resources must be devoted to purposts that qualify as
exclusively charitable within the mean1ng of section 501(c)(3) of the Code.

The fact that the services in your case are provided at cost and currently for
exempt organizations is not sufficient to characterize your activity as
charitable within the meaning of section 501(¢c)(3).

-
By furnishing the services at cost, you lack the donative element necessary to

establish that your activities are characteristic of a charitable

organization. Therefore, you have fa1led the "operational test" required under
this section of the Code

M

Hence, we have concluded that you do not qualify for exemption from Federal
income tax as an organization described .\ section 501(c)(3) of the

Code. In accordance wiin this determin..cio~, you are requ1red to file Federal
income tax returns on Form 1120.

Contr1but1ons to your organization are not deductible by donors under section
170(c)(2) of the Code.
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In accordance with the provisions of secti

‘ o '6104(c) ‘ot the Tide: a copy of
this Tetter will be sent to the appropriate T A

State officials
If you do not agree with ‘our determ.naticn,’yol ay.-request consideration of
this matter by the Office of Regional:Director, of Appeals, To‘do: this, you
should file a written appeal as.explaina tthaienciosed ®ublication 892,
Your appeal should give the facts,: law, and an ther informa*ion to support
your position. If you want a hearing, please request it.when you file your
appeal and you will be contacted to arrange a’da a

at the regional office, or, if you request;,-at:an

a‘'dat Q. may.

atiany:mutually. convenient
district office. If you will be represented by someone who is'not. one of your
principal officers, that person will needito file 'POWBF}OfiéttQFOBY or tax
information authorization with us, e Ko T A T

1f you don’t appeal this determination within 30 days from the date of this
latter, as explained in Publication 892, this_letter will become our final
determiration in this matter. Further, if you do not appeal . this .
determination in a timely manner, it will be considered by the Internal
Revenue Service as a failure to exhaust administrative.remedies. Section
7428(b)(2) of the Code provides, in part, that."A declaratory judgement or
decree under this section shall not be issued. in any proceeding unless the Tax
Court, the Claims Court, or the district court of the United States for the
District of Columbia determines that the organization involved has exhausted
administrative remedies available to it within the Internal Revenue Service."

Appeals submitted which do not contain all the documentation required by
Publication 892 will be returned for completion,

If you have any questions, please contact the person whose name and telephone
phone number are shown in the heading of this letter."

Sincerely, 2

Paul M. Hafrington
District Director

Enclosure: Publication 832
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